WESTERN RAILWAY

Headquarter office,
Churchgate,
Mumbai-400 020.

PS No.41/2013
No.E(R&T) 890/60/Policy Vol.VII Date: 29-05-2013

All DRMs/CWMs & Unit Incharge,

C/- G.S. - WREU-GTR/WRMS-BCT

C/- G.S. - All India SC/ST Rly. Empl. Asson. ‘W’ Zone Mumbai,
C/- G.S. - All India OBC Rly. Empl. Asson. Mumbai.

Sub: Appointment on compassionate ground - Case
of second widow and her children.

L>L><<>I>L<>

A copy of Railway Board’s letter No. E(NG)II/2012/RC-1/21 dt.
03/04/2013 alongwith enclosures are sent herewith for information,
guidance and necessary action.

Railway Board’'s letter No.E(NG)II/91/RC-1/136 dt.
02/01/1992 referred to therein was circulated vide this office letter
No.E(R&T) 890/60/Policy VOLIII dt. 27-01-1992/10-02-1992 (P.S.
N0.17/92).

Encl: As above. _ |
\Louwma e
(N.M.KAMATH) g\\’g’f}
APO(R&T)
For General Manager (E)
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i '”/\7 | GOVERNMENT OF INDIA
%\‘W MINISTRY OF RAILWAYS
& (RAILWAY BOARD)
KR KKK )
No. F(NG)II/2012/RC-1/21 k&( New Delhi, Dated: 2.04.2013
The General Manager (P), = . ' |
All Zonal Railway’s/PUs. Q\ \)\

Sub: Appointment on compassionate’ grounds - case of second widow and her
children.:

A number of referenceshave been received from Zonal Railways on the above
subject. The matter has been examined by the Board and it has been decided that
such cases may be dealt strictly in terms of Board’s letter No. E(NG)II/91/RC-1/136
dated 02.01.1992. Further, whenever the judgement of the Hon'ble Courts are
contradictory to Board’s instructions, Railways may contest/file review petition in light
of favorable judgement in such cases (copy enclosed). Lt

Please acknowledge receaipt.
(This also disposes of

(i) East Central Railway’s letter No. ECR/HRD/Court Cell/CG Apptt dated 22.08.11.
(if) South East Central Railway’s letter No. P-HQ/RCT/208/4/1002 dated 28.06.11.
(iii) Eastern Railway’s letter No. CPO/SC/SA/Comp/CI.IV/3037 dated 20.09.11.
(iv) Northeast Frontier Railway’s letter No. E/208/2/QA/44/11 dated 16.12.11.)

Hs SL
(Harsha D/aL/ /)3
Director Estt.(N)
" Railway Board.
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enior Divisional
Centrai I Railway,

“Potitioner (inall cases)

» Versus
L. Basanti Devi : e ‘ _
2. Bijay Rabhidas : Rcspond_enks( in WPS 4461/2008)

I Shankar Thalcur il L F e :
2 Tukni Devi Respondents ( in WS 4495/2008)

Samaullah Ansari @ z
Sanaullai Ansari

 Respondent (in ‘;vps 1083/2010)

For the petitioner s Mx ,\/lanesh Ix\vau Aclvomie (m all'the cases)

: Ql‘ the Respondents e Mr Dccymh Krishna Choud] hary (in :ill, the cases) =

.  PRESENT
N\  HON’BLE THE CHIEE JUSTICE
HON'BLE MR.JUSTICE PRA KASH TATI A

ave been prefered by

assed by’v_,lher Central

vhe[eby the Central

llcumns and held Lha[

mairied duun

g the hfe tlme of hrst wxfe) 1!50 is enmled

0 cjovmpa‘ssmnatefapp

P’ICH of one case: w1ll serve the pmpose F()L deudmg all Lhcse writ petitions.

EheN.y No 256 ‘of 2005 Shankar ’lhakm 1nd ukm Den subnntted that Shankar

- Thakur is 1hc son of lhe deccased employec wor kmg undcr llw allwaj and applicant no.2 is

WA tm lec of the deccasgd empioyec Il is. nm m dxsputc that dcctach cmp!oyee mamed with

Tulknj Devi 'While his (ust Wlfe was allve Lhe first wxfe \vas xssucless and applicant no:1-
. %)

it

Shanl\m Tlnkm was bomn though the- secm}d wx(c /\ﬁu ‘the.de

wile ole}c d cceascd meloyet. 1pplxcd bc lore Lh(, 1esponduﬂ(pumoi:cx herein) for apr)oinUﬁent

- of the applicant no | 0on: compassionate ground whereas. he was son of second' wxie of the

[T

{he_Union of Indis, Cast :

dly;2b07 andzom_

ath of Lhc employee , the [irs-
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Bench judgments of Patna I igh Court

5. Lentral Aduinistrative Tribunals (2002 2]

FLJIR, 686 and Pui'usl’wﬁam I{umm' Vs. State of Eihfu £ 05(33 PTJR 458/ held that
. ' Y ; J

=

Iqecllon of the p1ay61 of the appellam in those cases for compdsmonate appomtment to child of

3 . 4

L : .
Second wife of empl oyees we1e 'uegal_ and) haefme the xespondents ‘were directed to- - | ,

: reconsider the cases ofthe appllcants Who souwht Pompaqsmnate 1ppomtment
c 4 ~ The iewmed counsel for the pctmonm vchuncmly submﬂied LhaL compassmnate

: appdintme_mt_is not a right-and'is an exception to the rule of appomtment and cannot be claimed

by any dependem of employ@e othefwst than as provided undel thu rules and as pcx the policy. T

"'oi tl

he mpomtmcm framed by the emphym for tlns pmpoqc It is also submuted that as pcn the

Railway-Service (Conduct) Ru les, 1996 during the life time of ﬂst wife, solemmzlno of second _ f i ;

mamage unless a DGHTHSSIOU has been obtamed from the concerned Railway authonty for': ‘ :

-_so[emmzinp_ the second’ marriage- is not permissible and, Lhu«.[mc Lhc sccond mamdgc of the

‘——_\___—M ¢ ‘. g !
eleoyee m Cases befme the court;;are nulhty in the eye of | aw as: bpmw in contxavennon o =

: ’RLle 21 oftie Rul es 1996 In addlu{:}n tor above there:
poli

i1s°a specmc uﬂbalgo Contampd in 1he

1cy deuxsmn of the Raﬂway Boaid gwen out'in the Wbove 5'11d Cuculax dated 2 s Janualy {

11992 Whlch speuncally plolublts he appomtment on compassxonate groundto the chil Iren ‘,: ' S T

,:bom out of the second mamage of an employee obvmusl whxch mamage has been ooEe

; Solcmmzca or contmcted thhout o%’unm permissim o(concemed Rallway Authouty

The lenned counsel further s ule[TllttEd that the mses 1ehed upon by the lub‘mal A
o : '3’ : L R
do not

lay down Lhe correct pxogbsmon of law | masmuch as in: Pumshottam Kumarsu 7
ase(supta) tle D1v1510n Bench of Lhc Patna High Court proceed ed to ‘decide the: claim on * |
o . . 2 —— q )

= 'compassxonate appomtment as t10ugh such ¢l

aim is a piopeuy and | 1ex1t1bxe nght \VhEl eas the

'compassxonate appointment is not a heritable right -so as one can claim it as his heritable right - ‘
U — T ———
under his personal law. Com nss1onatc appointment ‘*15 entirely different aims and objects and
_— . - ‘;- —im g
has nothing to do with the right of %ﬂlentance Further, and in the case of Union of India Vrs.
-—

Central Administrative Trit bunal ('Supra), the Division Bench of the Patmna tligh Court has not

i

w




> vestriction and it iS not thé case

said Circular is arbitrary

and illegal in anj,/ manner

5. Learned counsel appearing for the intumbents Cubmmed that the child of

U

cmrloyce out of second Wedlock even if found to be 1Heg1t1mate chﬂd vet he re emains the child

ofthe father- emoloyce and thelefor{—‘:‘ rightly it has been he Id thdl sud1 child Sha Il be entnled to

the same tleatment as 1s avzuhble fowc nld of f‘xst mar rnoe Atis subm1tted th’lt two Dmsxon ~
a;k : , ;
Benches.of Patna High Comt have c01151d01ed Lhe 1elev1nt pexson

al' law ‘and eVeﬁ al‘ier 1olding

Lh

at second maxrmge in the 1fe time of ﬁxst foe of a petson rmy be void but his'son- is entitled

to all Lhe benefits unde1 personal law and if a "my employee had two’ wwes at the time of his :

death, his both wwes are eﬂmled to,&hare in pension.
6. We have considered,the Submissions of tlye | e”mmed“ebuﬁsef for the parties and

; pem’;ed the record an;l facts of the x:ase and also cons\deled the judgments relied apon by the

leamed coumel fm Lhc petmone1 as. referred to above

at appointment on coinpassiqriater,ground is mot a source of '

7. Itis a setﬂedﬁ Iaw th

1ecuutment as held in Vauous Judgments md one of Wllch ‘was' dehveled by the Hon ble b il L |

(7

upleme Court n thc case of Smte chlc ofIndm & anr: Vrs‘ Ra] I(wnm
2 \j E
erein Lhe IIon ble S'Eigxeme Couu hel d thﬂt Lhe compqssmnate appomtment is an

'7ep01 ted in (?010) 12
11 SCC 66] wh

< except;on to the genelal mle that 1ecuutment to pub ic serv1ces shou 1d be on the’ basis’f(jf'merit ;

_ by an open 111v1tauon plOVIdlﬂg eqm oppmmmty to al chmb c pusons to pammpate in the i g

selectlon mocess The Dependams of employees, wh

0 chc in hameqs do not hwe any special
- .

_chim or nght to. employment except By way of the concessmn tlnt m'ly be e‘(tended by-the

cmployex under the Rules or by a sepaxate scheme, Lo enablc thc ﬁml ly of Ue"deceased' to get

I

over the sudden ﬁnancml c11515 Thc Hon b e Sup];eme'Couﬁ thereaﬁer’held that the claim of

: compassmﬂate aDpoimment 15’

therefore, tr acewble only to. the scheme framed by the emoloyex
S oRaln o ;

for such employment and there i is no right whatsoever- oumdr‘ such scheme.

B So far this legal pxop‘osmon of law is concerned, this is accepted legal position - ’

"md if we:examine the issue Lalsedkm these writ petmons keeping in view the abrove legal ; -
AS‘L E ’ ;

-posmon ‘then the applicants will havc to show their !

claim on the basis -of the employer's

“id

o e m—————— e
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* The/ad f7zal l/ze second mm"/"zaoe Is not permissible is invariable

clarified i ;‘/zo terms Clld CO/7dil‘/OI?S ’Tu\/lbed i Z/ze o,fer 0/ mitial

c’ppomlment

L This may be ]cvpz i vzew cmd lhe cases: {0/’ conwasszonats
appointment to the secozm’ wzdow or /zer war
Railway Boa . :

Oe masi The saJd circular was not broumt to the DOUCE of Lhe two. Dmsmn Benches of

“the Pama H1g1 Court

Admzmstraﬁve Trzbunal (supla) and Punzshozi‘mn I('umm (supla) The vahdlty of this C ucular

- has not been chaHenged , which is m PXlsten(:D ﬂom 2 Januaxy,1992 Therefoxe so far-the

deci iston of the- cmoloyer is conccmed 1[ clea1 Iy DIOVIdCS Lhat chlld.eﬂ of second marriage of

the employee shall not'be elmble fo?com 3dss1onaic appomtmcm uans Lhe cmployee obtamed

the 'permissio'n for second mamgéé Whlch could Iave be en Ulaﬂtgd onIy in" special

: Cllcumsmnces Admxuedly the emp oyées in lhe cases dld not obtam any pmmssxon for second

—m'lmage by howmg specml cucum‘stances fo 'second nﬂmawe "md Lheu:forc in view of tl

.S"ud cnculzu dated we Januanf1992 the mcumbents Wexe not enmled to convpasswnate

ug Ot to Lhe ﬂOUCE ofthe Lwo

,';_l‘mowing''thta effect of the Cucqu

:'éppomtment can be souvht on ly when 1t is meeable to Lhc Scheme ﬁamed by lhe unploycx for

" such appmmment

10. SO fal as the case o; Umon of Indza Vis. C’entml Admmzstmtzve Tnbunal

' Ecponed i 2002(2) PLJR 606 is concemcd 1he szud udgment IS a. bncl Judgm'ent wherein il
¢ i

ppeals 1hat sympathy more pleval Eﬁ'and Lmefore thc DIVISIOH Bcnch held Lhat stand of the

€

= Ra lway admlmsnanon obv1ous}y denymg the apponument to the: chﬂdlen of second wife is too

’thmcaI In that case, it was suomitted that ﬁrst_\w (e'was ddm]U.Cd to mcntal aqylum and-in Lhat

. Situation the employeﬂ contracted second marr iage md smcc* (hcxe Was no ¢ nld ﬁom ﬁs

-

L wife,

1elef01e second wife’s child . who was equa]ly entnled to the retirement benef*s and family

ds need 1ot be orwarded to

Who de{gdcd thc cases oF He D‘non of fndza Vrs. Cemfzal'

Dlws;on Bcnchcs have no benem ofF

1 - the hcrht of the settled hw tmt compassmnate-



5
el LYXJL wife ias ‘i JEH con

As we have aiready observed i} neither (fe tules nor {he above Circular was

" brought to the notice of the DlVlSlOﬂ Bencw and therefore ﬂ:at_jndgm

ent has no application, ip

the' facts and cncnmslances ofhe p?escnt Case.

i

2l In szw]zotz‘am I(um‘dv s case (supra), the Dwmon Bcnm of []E Patna ngh

Court }took lnto consxdelatlon Ru les 73 of the B1 har Govemment 3 Conduct Rules: Lewaldmg

+Marriage ol the | employee V\fhEICUﬂdCI unde1 sub rule (1), it has been pxowded that no

Govunrnent SeW’mt shal cn[et mto or Conuact a mamagc wuh a. pcxson havmg a spouse hvmg

and sub -rul le(2) says: that no Goveznment Servant, Iavmo a Spouse living shajp enter Intd'o'r

connact a mamaoe th any pelson Then it has been obseﬂ/ed by Lhe'Divisim

ard‘nnttedrly Ue becond mamage offhe employee Was misconduycy jy lelms of the' Govemment

Servant s Condud Ru les. but the flst wxfe or

the I{e of tne 7°athex ofthe appel!ant ie

conmdercd the Govemmcn[ Cncu a conlamed i memo nn J/CZ 7067/90 KA 13293 c’ated 5"’

Oyment in Chss 11 and Cl ass [V posts in case

',l memo also lays down tl

the sald appomtmenl and othel plocedme fOL the san_iej

alc Cnculal Was applicahle and, theref’ore; Lhe Dlvxsmn Bench
thd tha{ smce appeHanL Lhe son o[ Lhe deceased may

: tenns ot Sect1on—5 read W1t1 Sectxon 11": of the Hlncu M”m lage Act wncl

mamage sol emnx7e'i aftel he conﬁ”nenCEment .of. Hmdu Mamage Act, 1955 i vioianon of

Clause(l)- ofSection 5 shall be nu and VOld But even whep such mdmage 1s void, Sectlon 16
(0

of the Hindy Marriage Act provxdes that nOtwithstanding that the rnamd% Is null ang void

under Sect;oy -11, any child of such inan‘fage who woulg have bccr Ieamrnate if the Marriage

1 Bench that '

any Ol’hEI person did not raise any b‘bjeetion dun'n_g'

he be- Oulcome of g vcnd malnage in

1 provides that any'b

F



sub-section(3) of Section 1¢
provides that the child F4 mcirriage which is nul] and void wij] have rights in or to the property
, : i : ‘

of his parentg Gn]y and.rnrot *O me pm; art y ofany other person.

The Dwmon Bcnch m Pumsho(mﬂ Kumal S mse aﬂel consxdelmc the above

e plowsmn oflaw 1c1chcd to thc conclusmn that thou(m tl

-3 Iegmmate one "md they w111 slme the pxopexty equally Wxth

t1e egmmzue chddlen in theu

parents pr openy and by a deemmg pr ovmon xlleomnﬂte

_ "bccn tr E’lth fo be lcgmmate and hefwf’Il inh

erit the property in the same manner. as a legiti’mate

son ofa vahd mamage

13,50 Tl*en the Dnnsmn Bench proceeded to const

der the c[ cet omecm Successmn Act and

% obsctvcd 1 hat in Lhe palcms plopertv thc son o[ tl

Ingt mate son of the ﬁrst Wlfe and ﬂ]EIE 1S 1o dlstmcuon and fhffe'enu

; 1e°a d to °na1e m Lhe plopeﬂy of la@jpdlmﬂs The Division: Bcncl

~

,,u

Coun decxs;on gwen m 1he mse o[ Rameshwan Devz Vis The

the Apex court held-that f“u‘”’

'ale Iewltlmate and Lhe plopeﬁy'ofa male Hmdu dymg

:1 thch mclude WldOW md son AQDn o[ the second Wlfe bemg

'to the plOp

eﬁy ofthe deceased in equgl sh hare along with: the fxst wxfe

and hel sons Then lhe

- forc c0mp1551onate appomtmem wh1c1 spcacs 1bou( son’

v ‘,“Dmsmn Bench Smce son of the second mmmoe s also lecmmate son and thelefme tl

1c!a on,

nor can be equated n any manner. Th

which can.be subje& maue1 01 "themmm and ¢

1¢ compassionate appointmen is ot a plop(‘m'

wl an be I bequeathed whereas the devolving of

‘ plopexty of a pelson lS oovemed by the 1

=

law , may it be customary or may it be statutory law,
B o e et :
' whezcas the service and bcneﬁ arlsmu out ol services are governed by the frame of the contract:

44

gt

)

o ——— e

<
e m”uuace 1s vmd but the child bom is

Chl dlen o[ a second mamage have '

12 second: w1fc 'dso hwe Lhe same ught as ihef o

h also consxdexed Lhe Apex'
blate ofBlhm & or as:,

Idren of tle vovd mamage :

mtestate devo]ve ﬁaﬂy on: heus m Class o

Jccrmmate son W1H be enutled 6o i,

ouly and ip the oplmon of lhe_ :

atxon can be made thh :



slover and emplove

ke

vs.. Ry Kumar (supra)

/

thal compassionate appointment is-
"E—‘

fraceable only to the sdxeme framed by the leoveL for such
: : e
whalsoever outside such Scheme Tfﬂalnefoi’c in our humble opinion, merely because illegitimate

appointment and there is no right

Ry

child has been put at. par in th(; maLLér of inheritance, by specific and statutory provision, its

P

benefit cannot be extended, so as to put a burden upon the employer when the employer

specifically has disa,llowed sp1¢l1 benefit to such successor of the employee.
: o '
155 We may agam obsewehme that thc said decision of Railway Board, not-providing
compassionate appointment to the c]; d of second wife of the employee who contracted second
'&
. dy

matriage in the life txme ofhe first: Wl fe is neither under cha

llenge nor has been shown to. be

unreasonable, rather it appealfs' to be in consonance with the public policy of the monogamy.

Therefore, on this count alsg, in our humble opinion, the view expressed by the Tribunal does

not appeal to us. N

16. In addmon to above i Pums’mzmm Kumar's case also the fact and situation
. ; T |
was’ entwly dxffexent ‘In l"wush(ftmm Kumar's case, there was a specific provision for

providing employment[to the..depende’nt of the Government servant, who died while in service

‘and it provided' appointment to the employees' . “son” withoul any. restriction agai_nst -

appointment tg the son of second wife. Therefore, on facts also Purushotzam Kumar's case has

no application as in the present caSe {here is specilic restriclion against the appointment to:the
j X B hg .
< -

son of second wile of the employee fho contracted marriage in the life time of first wile:

17. In_view-bf abvove discussions, the orders passed by the Tribunal in O.A. Nos. 256-

0( 2005 61 0f2006 and 60 of 2006 dated 16" July,2007 & 20" July “OOQ are liable to be set

7151dc and hence the Olderb nnpuontd are set aside. O.A. No. 256 of 200) O Al Neo: 61_Vo~1"7QO6

\,ﬁ» ----- i S BT

and O A.No: 60 0f 2006 are dlsmssed. ;

5 ' | S/~ BL /wail" ’DW‘D\‘—Q( .0

2
iy 5. set)- PWMA Tetlis,

A o .
Ja\ Cesditied to be true Copp
At

Ihfrkhand High Court, Ranchi

Dated: the 13" April, 2011
N Ghal AFR.
B e - .

s
7 ~ =P —~ A .




TTON CASE No.253

(In the matter of an- application Ul’ld@l Arti
- the Constitution’of I India)

’ 4‘4‘***

.."The Umcm of Indm_ through the Gene*al \/Ianaver ‘East Raﬂw 1y

<-Place;17.Netaji:Subhash Road; I&olkata s

general N Manager, Eastern. Rallway
- Chief Works Manawer Eastern Rai

4. Deputy Chief Personne] Ofﬁc&,
'Dduncer

B[o*Zp mﬂZs_rh*ZErn*iErm

- Uma Devi W,
Jamalpur, re Iden‘

Munger (Bihar).
Khmzm Reena,

of B.R.5: & /omcsho
‘P Q Tamalpur DIQL.

A

ll\)

o

S.K.Kaﬁiar?&‘_ ; This w*u pe’atmn is dlrected acamst the ordPr damd
K.K;l\/fandgl;l,'f :

'7.7006 (Annexure-3), passed by the Central Adnmlsi‘ramve

'bunal Patna BPan inO: A No: 730 of 7003 (Uma D<=V1 Amr

Sk

V&&The Union of India & Ors.), whereby the original application
“‘“ﬁiﬂ--—vﬂ"‘:\, 7v
= preferred by respondent no.1 hercm has been -allowed, and the- -

author ITIPb (DGU&OH@T‘S hersin) have been d1rected to consider her

claim for aopo‘nm@m on uompassmnate ground.
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1t
ithorities have been chreuted to cons1der the case of respondent ¢
f@r appomment on compassmnate Oround Hence th1s .wrﬂ: ~ !
52
etition a\‘ the mbmnce of the authormes

4. We. have perused the matpnals on record and

’

considered the submlssmns of Lhe learned counsel for the pames

The admitted position 15 that the employer died leaving behmd two

and both of whom had marrigd the valoye after

widows,

BIHAR



o T

v 2517101 L ar T

terms. of Section 16 of the HIHGU Mar‘x

: : : ime
appomtment on compasszonate g:ound I : ' : 3 K
At c,ppear,s to-us on'a A
IS
; il
& same LS Conﬁned to pro')erty‘ S e

vho ‘by ﬁc‘mon of

e “t”lon 175 Cr P C is: that the ﬂlegltunata chﬂdren by ﬁctlon of

Iy, 1

Wy : rith

ey dece

¢ enmled to drauchts ﬁom the propemes of the father We ' :
not aware of any prowsmns of’ law Wthh penmts such

draubhts on the resources of the employer Any dH‘GCthD for

appomtment on compasswnate gTound Wﬂl be a draught on the
resources of the employer, whioh, in ou; opiniomn, Would be
impermissible in Iaw and would - be. ex ceedmg the" hmlts of

benefits conferred by law on such chﬂdrén. NQ provisions of law
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: - Hus;_i‘"’_ : o e

erzployees aﬁ;mo n narnes e‘a’i}mg more than ; L1

- one widow a[ono wzz‘ﬂ cnzidfen bom 10 *}ze o : &

wife, while s ez ir

the. wza’ow der& or ot}’ezwzse on.. 3j

merits : appoznz‘me;ﬁs on S

o m

at the. claims set up

G)Vlded in their aamlmstratlve msim 'thIlS th
by chﬂdren bom out of such unholy combmamon cannot be given " '

he beneﬁt of compassmnate appomtnent We aGTee thh the '_

(.dmmlbtratwe mst‘ucuons

8. Law is well-settled that public employment in ‘this

SRS SRS,
s e - -
© ST



case is just to the contrary

unholy combination. -

" “Tribunal, " and

9. W e,..therefdre,i:d;_i'sagr_n:e;_:'xﬁth;the ord;r of 'fhe learned

o . o s

e ——— e
-




