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e CRanl, NREU-GTR / WRMS-BCT.

Ci- G8- All india Su ST Rly Emplovees. Assn, W' Zone, Mumba
Tl GS-AF India OBC Rly Ermpl. Assn, Mumbai,

Sub: CAT/ADls order dt. 21.3 2011 in OA No. 259/2009 filted by Shri R R
Vankar, Dy . S8- Samlava, Vadodara division.

A copy of CAT/ADI's Judcement dt. 21.3.2071 in O& No. 25172008 filad
by Shri R R Vankar, Dv.3S- Samiaya, ‘V*@dadara dgivision is sent herewdth for
information. it is reduesied trat effective Use ~f tha sa } judgement may please

ey
"’ v
on your di

- b A H'S
ne made while contesting similar case nenang on your division/unit,
Zash Az above,




CAT/I3,

CENTRAL AD\iIWES’I’RATIVI: TRIBUNAL
ANMEDADBAD BENCH, AHMEDABAD

QA No, 2512009,

Dmte of Decision: X {-63-2011.

Mr. R R arkar 3 Applicant (s)
M. .8, Malhotra : Afvoacate Tor the Applicant(s)

: Respondents

: 4 dvounts v $1c Hespondent{s:

COrIa e

HON'BLY \iﬁ. VUKESH }{.U\IAR GUPTA, MEMEER o)
EI{}ffffi E DR, K8 SUCATHAN, MEMBER {A)

e o
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ATVED?

Ahunedabad, Dated: this the 2 1* day of March, 2011.

P

CGRAME
HON'S

< s, +T KESH KUMAR GUPTA, MEMBER (J)
& Z" NS, SUGATT 1IAN, MEMBER (A)

Shri R, Vankar
Ex, 8M Katnara

14, Asrapaili Seciety
Visnagar Link Road, - ' :
Mazhsasa ~ 384 001, Agpplicant.

s By Advocate: Mf ﬁ,&’bﬁalhotfa}

VERSUS

Unioa of Indie, throuzb the General Manager,
- Wastarn Refiway, Headquariers Nfine, :
Ohverheats, Mumbai ~ 400 120,

: 2. TheDivsionsl Reiway Manager,
e : TR Offics, Western Railway, ~ i
vratoaegar, Yadodara — 390 004. & :

3. The Chief-Operating Manager,
- Western Railway, Headquarters Office,
Onercigate, Mumbad - 400 $20. Respondents

{Ry Advocate: bir. MLJ. Patel)
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: Hon'ble Me. Mukesh Kumay Gapte, Mewmber (8}
Damesh R, Vazkar, Station Master, in this second round of litigalio
. 2 ‘ = r

cheiienges validity of arder dated 219 September, 200¢ infliviing penalty of
dismissel, modified bv the Appellate Authority, 1o removas vids order dated

26.10.2007, a5 uphedd by the Revizional —\*zﬁmw. s order dated 13.10.2008,
declarasion thel ov-perte departmental inguiry conducted

He also ¢i:is de
s illagel, erbitrary and violative of pnncxplas of natural jusiice

v

‘ '7/' ety

; (}n earlier occasion he approached this “Tribual vide OA No.
54/2006, which was disposad of vide order da::ad 284 2006 rcquwa,_., the
Dis ciplinary Aaﬂwntv to first decide his fepre::.e tation dated 10.4. 20(}6

and thereaftir cantmue, with the inguiry.

1
&




working 2 Station Master Lar slava, oy Jaty, 1a:

therefore exhibited lack of devotion to dirrv ﬁ'i ';';;;; pre e manper
aﬁb&(‘:{)ﬁ*?t' 2 of g ﬂt"@é’&y SGovant, 21 documents and two W.tfneqs wens
st port above poted charge.  Earlier ke was placed nnder
ide lener dated 92,4 2005, FIr was also Ioéﬁed with Baroda .
on vide CR No. 632005 amder Section 302, 307, 32.3,

114 of IPC. While making ropreseniation on 10.4.2006

' AT AT he requested to withdraw s,:mcal said charge memorandun,

Ty Officer ol o Conduet ol inguiry vide communication

dated 13 42008 conveyed (o him that since he (appiicant} has not furnished

i';;";{"’”h. ot defence assistant, $i41 then, g hould bring him op nzx: date of inguirv

LETEER WS ¥ 3
e 22 -3.23& t’nor 1o 1t en 1342006 (Aun. ABY spolicent had
ssfﬂmme*i a r“prcsevta?mn addressed 1o Senior DOM Baroda, whcf***v %
frayer was made nof o 0 inibate sapd INQRITY 23 case s pending béfore the

(zu}“uf&} LO{J'E S.I’u. li}zﬁ'ﬁ‘!"\ﬂ of 31"‘3 p*g(,gedingg W{, d cauve Seséqn*—'f"

- Pigudice to him, Vide commuaicaiion dajed 22.4.2006 (Ann A/}, pext
date was Hxod - arw?v 2942908 on his request, stan mz that his aefenoe

L

S aveilable aed eo the next date that he would bring the

¥

delarste g x»‘:;f‘m* ~mmedintely h.r@&xer he approached this Tribunal vide
DA 184720 ¥, Op disposal of aforenoted OA, applicant submittad
Tegeamintion dated 27.32006 (Ao A711) with o preyer to stey
& Ceparmenta) procesding: ag szrmz?!anemm Proszution apd agsc;p}maw
- proceediags is Thpermissible. Inquiry Proceedings had also Been held on
said date, and aceerding 1o snplicant in absence of defence assistant he was

¥
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SORTTOET, A nuh noininsie defence assisiant

“oor last chancs 1o engage defence assistent and enguity was

I yeply 1O question no. 4 applicant agreed to attend

wagniry with full readiness along with his defence sssistart on the given

d cuustion no.d and his answer reads as under:-

“Q.4. Mr. Vankar since my nomination of £ more than two
moitas have passed and we could not go bevond tie prefiminary
caquiry because zll the time vou refured to proceed shead without
your deiena? assistani, the proceesings are getting delay. Now this is
the iost chance being given to vou to ettend tne DAR enquiry with
saurdefencs assistant and readiness. Fauing which E.O will be free
ic give his verdict The next date of enguiry proceedings is fixed at
1030 brs. on 3.6.2006 in the chamber .of Station Manager, BRCP,
Do you agrse ?. I

: Ans. ¥es. 1 soree. 1 will_attend the enguirv with full
readiness along wah my defence asgistant Sho Y71, Mods, on tue
given daie,” : : : .

. {emphasis supplied)

3.5.2006 applicant's defence assisiant was noU present snd
; ‘ ., be sgain refused: fo procced. with the enquiry and requested to
s “ope more chanee™. Accorcingly enguiry was 'hgé.ii:i adjoum&d 0
462006, Oa 4.6.2000 aiso, applicant did not participate in_enquiry and
kenee ex-parte proceedings were initiated. In such circumstances Inquiry

Cfficor conducted ex-parte procecdings and on  examination of documents

Sl

. and witnesees as well as record, concluded that charges levelled against him
are proved, Said findings were made available vide memorandum dsted
6.7.28006 uiting him to submit representation;—if any. He indeed
- submitted a representation on 14.7.2006 (Ann. A_/I:Z} and contended that
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e pAF TRTTV memiotony, LR GO D090 Mmoniry GILeeT WAS 35T

: ¢ ST R Sl e
sustified 1o prosesd With Tas ¢nguiry and in arY 0ase nquiry officer acted

il iena it sapened o L B " e S
egally and arbifrarily. There was o jodlgation *70 COBGRCT ¢X-DARAC
) -

groseedings.  On cxamination of “indings ol mquiry wilicer &8s wel as
srolcant’s represeptation, holding spplinant responsille for satd accidert,

penaiiy of dismissal was infiicted vile order dated 2119.2006. On statutory
appeal preferred, appeiiate authority looking at his age and taking lenienty
a¥" wide order dated 26.102007 (Annexure
; petition was préferred on 9.12.2007, whick

3.10.2002, vpholding punishment xmposed

‘{

Malhotra, learned counsel appearing for applicant raised
mentions:- ' F '

(i)  Applicant had rendered 8 vears satisfactory service since the date of

i

his sppoinimert 1.e., 29.12.1997. Neo secidert of Sailure on his part in

e ,_.\ora.mg duty was ever alleged, e

-
x 0

anplicant was on ciatform 1o si_y;rsw ‘airighz si.gnai to train Mo, 9168
Sabarrie ] Dorrers In bl representation dated 3 1.20086, in reply to chargs

(£
memorsL -0 Coted 6.12.2005, he had clearly pomted out that his name did

cotzomens ia DR and ss such there was no prima facie case ﬂg&a& bim, T
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g luiet ON- Lis NAMmS WBS 1'5.:&113& yn oo ¥ 2 ot muiaBine rensOnS tis has

2 ) 2 5 4 & s " - ¢
othet representation dated 1044 006 with & P prayer BT

iaal €8 e has best foaiTie red 850

ae. hasi® for 1nvm~mg s-u,a
‘“‘"w“‘i’&‘“;;" v the same incidgent. inguity Was conducted on 13.4.200:*;_
wipprein Be nad eutego s ot ok :

quiry  Was resumes Of 274 2006, af‘er gisposal of

ade 2 getailed fegre:swt'msﬁ 1o stay the
éa;::‘:mﬁ“aai. gggwﬁdings, Ly the same ad pou beeh congidersd
from engagins defence agsistant, who Was &
pet ap almost 300 BM awsy- Atieast 10 days Gme

\ nave Deen given 10 wim but the Inquicy Officer WSS getermined

zoginst nigm and therefore fixed enguiry OO 3.6.2008.

Taguiry Officer without giving T -’laﬁcc 1 him 10 proceed ex-parie acted

o winiEtion of stapuiory provision sader Rule 012y of the Ruiss and

ey B yraitied his findings dated & 6 2006. Entire qction graounis W

Qania- of caqsonatie o*;,me*umt:\; which conder entite depaftrnema' encuiTy

utegal and voi 2p-initio.

T

gy YwE tez.;*s*:*':wzﬁzﬁmx auted 2 5 2006 Toouiry Officer Was informed

R daenst o pssirrant anet Y. T. sodi was wnabie o anend enqury &m‘!o

2307 AnDs o W Y ersonat reasons. Oon3é 2006 ¥ Inguiry OffioRT pastily

Tl TR data ol ey Ary on the very pext aate e 4 62006 withoot £ gving
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fel)  Two #iImesses Listed in oharze shest wore $xan mined on 4% & I° June.
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and therefore he had o opportunity 1o orss

. his sterement (Ann. A/13) 1t was covtended thal

it Bhaiil & P.Nu. of R/P exchange with B cat*gq S-?‘; ri Jaisingh

Aty

with him at about £ 2 AG brs. Shn singh Tals

sleon tmdiomisom of ;;th no, © had not been _mceived E"i&‘ﬂ-‘g’@ﬁﬂ

setting ond looking the point, On this be seat memado ESM/SMLA through'
P Ea "’.;.... B ot onge, Shr Ba]want and Bodhu, he}zaer arrived at stanon
bt they éw not ke mear‘o ?ﬁd toid that thev were gf,mg to B ca‘bm o
_.,gmf‘w the prﬂb'*cm They may sot have taken kev of relay room. 3 igale
tion Master on duty. The iine olear of “rain uo. 9168 was obimined at
= 35 t.ro and departure from CPN rec cived at 3 04 brs. Shri Jaizingh Lala on

duty switchmas B cabin inforined him that indication of point 1O (}‘?f

.

1 cabi= and gave coatrol for up home ssgnal 5O, 2 -1 Both the

signals wIre green. T{e had deputed points man to watch ibs G322 Afrom off
side and he was also pea»,.u an piatorm to chow all rigut signel {rain 2o,
03168, But af! of sudden train enterad in loop line no. 4 and collided from

cear on RAJY NPT at3.12 b,
(will: ¥ mesled examined by the anur‘v Officer were not mat«.na. Wwitness.

B ois Fowi. Bhaip & Jai=ingh L'uw:., who were responsible for corfeotmg
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s were not bsted oe A b

Cwprest Guueg, who Bad oo

iplnary Auihcrity_ agrest wibh e fdimgs of Uy Offcer
mochozazaily and inflicted punishraenl ot *disemssai”, whicd ';12%& been
odified by Appsiinte Authonty © weercoval”. Contention raised vide
statutory apprll wWeS Dot © wopeined in 3 Lue PTSPAIVE. Even Revision
satiton was 108 <l wiacut o iniag the issues raised thercin. He was

iy W cdend IOOuEY withy Bis defence assistant. T{e pover reﬁzsed o

stens A enygwiry gor b ewyvsa,e.ad his inabsiity o proceed vm’h inguiry m

gnssacs of tus defence assistull, _oar o4 counsel emphasized that detence

meresnieate with Bim. "iacing refiance oo AR 1965 Dc‘,.‘m 25, KXl Gupta
)s’x«: Cosen of India & Ors,, ATR 1930 (1) CAT 505, Suih Lef ve. Unice
of Tadic & Ors, & 20013) AT 131, Aran Kumar Swain Vs Union of
%

tedin & Ops. learmed covmsel vebementiy coptended that the Inqu" Oftficar
volated Tale GI12) of the Railway Servanis IXEA) E?Luie, 18 which

eriolits 2iwmy atleast 10 days iime o the gelinguent Goverumeat servant 0
”‘.ﬁv aim 1o *mx,ch hss defence. Denial of such an oppc: tunlfy 3

whslntive of gwwup.e& of xmnum jusncﬂ Furtherrmor s, ir is a case of 1o

-at-é‘?e:'me' conanets g c:\—parte enquiry was, et jum Red. complicatec

guesion of fagts and 19w w‘=s ipvolved. In the above 24 ckdrcp Shrt is.,.
e ViGAntto, L ATwaT  Rnied Wine ~antly - come:scod thut appbeant is entitied

ceivtart was staying § fp awey from Cabarmatl and as snch be could not



g

et
vosnd

$€ 16U PIPUSIHOD s;cspaomaz 2uy 101 Svueedde st
wyg sanod o Fuidyrroa nuocucd MO ) RGO detpe ony uaail s
108 puB UOLLE 9‘9&&&6&11 ueETl SARy pluous tmuondds o SEPOSLOgIBL AR

sADY Sy Bam: puy @S L @ §JI LIeaocwiel of Gvusd pootpes pum mota
jEatus{ ¥ ueNm puy ARogmy sweproddyy ‘?‘»sstmsxg o Lreuad Fuioag

siojeq Aliouiny ATBUCIOSLY OYT AQ. ?41’1;}'{5{,5{)4 B30G DY GOGE L bl Do

TORBIUHSWECSL i 7 PIoAR Of {18 je aagm:agx;;sn{ O S84 S5t Pl e
s0Gsep SiU Yiim SuopE Annbus popuent aary ot Eno oT4 ‘:'zz(:-g;; ki ¥

HIYL UL SOSEITIAN AG PRISHUEISQNS DUT POUSHGRISs 22ess ioodse mius  wo

" » 5 S s o
T O P (BX1)80'E "ON IS PUB IS SP1A rsey] aonmy 3o sonmaisuodeas
PirT SOBAD 180N ..iz_;ssazﬁ pey meoiddy  '000Z'9E o ‘0002 . :

02130 Lunby] ou A Senlal siy uo polroeips sem Aninbus oy -

PUONE O} MU JUSOIIUS PBY o} 9JQTIIMAT 10U SEAL JUBRIAST
siq e wepd snopods uo Amnbus Fuord o 1sd sw uo nons
SEM SIDYY. *s%mp-asocxé ;zmxazzz;mdep A8 o amOUIDGL SIT Sunosefas "wg‘r‘qg 1

snyy IO uoioenp 14 se ‘nonzusssidss STy PRPINP Py Ans ,'a,.gimg wmmadmos

20Uy 'OTIVID JUARS 2YL UC i JO ML) & A0z Iupuad 5T ases gguriéuﬁ

7 osnwoeq s¥aipacccid (eyusuasdsp S"s,,s 01 AJBSSI08L JOU ST B i o

swsidng ol poL] Ag umop prey Aty sad se ey Auegaotyiad sfumen
jmeoinedop 2u3 Auls O] UOSEOI OF Sea 3IOY] B WG FmAoauos on 51 e
polep UONEMTUNWHIOS SPIA pONCERl SWA OGIZ ¥'({ POIEP UORIUesIde
QLOT T L? UQ paOASI sBm  UOSHIISTS Sij] Ootwsigsof SRIBLOE B

£82 moumEm ﬁamsw‘,v souafap 51y Wina Firote dn wirg 1o o

e

Sue off 2pmdisiami Of Anunucdde Ting PRTILET 58M Dy

¢ SIUIPNOASOL 8 tepuinini- e v mion o idas Su 139




G 1

Frgm B

i 5 : . - teicns Lo T4E ‘
randed wore then sufficient opporfaniues W piase B

L“!

appiican: bad beon 4

Afective defencs, which he has iailsd to avail éefif‘:se;%):cé}c for the reasons

best keown to bam, Tt erves no sympathy by this Tribunal,

24 tearned counsel for the parties, pert ised pleadings and

Bl 1 i plaged on record. besides onginal recovds of disciplinary
TR AT ;

o ¢ a0 £ A ; i :

8. Urininel records of disaiplinary proceedings were produced. Perusal

record  reveal. Ml ss¥er ‘uLW"S?U o of ?@B&ﬁ} of dismussal,
ey opoeal and semiskmen: was modified to
woval vide order dated 23.10.2007. Thereafier his rogmest for grant of
. been considered by the competent authonty and novcing thal
! not cotapleted prescrived gualifying service for grant of pension, <+
. inadmissibic. However ADRM vide ordec dated 21F 36&1@“‘@6{ 208

vy

\-.

ction=d 2535 of /2™ of “principel gratuity.

e The haste 51*@2@3 -of applicant was thet ke had been denied
e e sseemnity to submit kis defence by the Ingoiry Officer. Om
Hua ot recurd with reference 10 maierial placed on record as well as
oviginal reensd we noticed that enguiry was foxed on 22.4 2006 which had

teoy adionmad 1o 29.4.2006 on his request. Thereafler as the applicant

i)
w4
¥
»
&
l

“sprroashed this Tribusel vide OA 164/2006, 2 direction was sSues 0
1

covasider applicent’s_representation dated 10.4.2066. Reid represemiation

was nm’*& by the oon;g:rctem guthority and enqguiry wes 1o proceed, Thus

Tt
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saguiry was held on 2752008  Due to uon»avaiiabiiit\;h at defence
assistune, the was adjoursed to 3.6.2006. Once again the defence was not
*.wa:!azﬁe and grasting ote more opporiunity, the proceeding was aé:,au&aed
to 4.6.2006 On none of these dates, the defence assistant was S preser’
before the mqwm Officer. Basic piea raised before the competent authority
as weil 23 mqmrv Otficer hed been to stay departmental proceeding ]
crimiru! case is decided. - Thus bas=c issue which we dre required to
consider is whether raxpondents have deniod him reasonsble opnm'mmw of
being heord o it is the apohonnt who for one reason of e ~ther remained
sdamar’ o4 Gid not parficipate in nouiry ;xoceedmgs As m’ﬁﬂ«d
hereinabove, enaniry had been held as many as on 4 daics. Tﬁouﬁh defence
assistont was not present and required pass issued bv Raiiway suthorities
sfizg his ¥ ..3‘&{)!1 said defonce assistant did = not presented himself along with the :

aﬁ}\hl ant before the Incuin' Officer. On sach date of hesmng, agphcszzt

.fma&y refused to par‘zczpa*e in the proceedings conducted by the Inquzry

o "f’i“xwr on specious plea that defence assistant was not available. On

721 2006 gres’oc%dmgs were adiourned to 27.4.2006 on the specific
umdertaking mver bv apphcant that he will bring his defence nss:stant on |
woxs date of hearing, Simdaﬂv on 29 42006 in reply to question \o. 4
vairached heremabove. Be arraed that he was ready to participate n enquiry
and he will attend the enquiry along with defence assistant on given date
i€, 362006 Ya in ‘mdefiance of direction as well as breach of
undertaking, e did not parficipate in cnquiry. As the facts alyeady noticed
hereinabove  would *ﬁvval that he had made » reymsemacm dated

27.5.2000 »ilk s nom \'cz' 0 stay deps.rtmentm txrooeedmgs contending Cthat

oot
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rremese 18 had approuched 3 yins

coopted by the Tribural.

y m*“*ﬂ“‘ tn first decide sazf.i represeniation zod
Whetcan :.a*r Tz af‘ma?m, é,wmv
£ is settied legel principic. In our €0 psidered
wer-reaching the order of this Tribunal,
. s congention that Inquiry Otheer dented
ic opporiunity 10 defend his enge is far from truth, There is RO
basis for making anch wild allegation, The provisions © of
1ot require the enquiry officer to adiourn the malier for
2 9 dovs dome, OR cach dates of eanng, ® projested. 38 onk¥

Bk

(S ot

e when the detinguent oificial 3 fob present 2nd Inquiry Offficer

su-pacte evidence of the Presenting Qﬁ”ew In present case. dafy

ny o chest duted 20 £ 2006 mekes it abundan™ iy clear thel appi licant was

wrovided last chance 0 Appear n denartmeﬁtai pfmeedwgs along with

D S8

sssistant fhiling which 1t was made c“.af that SﬂG{EEf’j will

. proceed sx-parte’. Ve, he did not appeal along with defense assistant On

3 82006, Therelore, % is not epen & hien to contond thet he was 5 required 1o

be gIven SROW-GATRS aotice befure rwsve& g eX-TEIR. In ouvr considersd

view, peith . ‘;wL 3 ‘.-.,J,'{L m-,,;," neiples of nakar al smstice were

breached. . is applica who is rcsponsxbie for such state of affairs, since
ha chundast e eaduiyy;, did not perticipaie 4 therein deliberately for the

4.“433 igme 7035008, AS such he con not be aliowed 10 fumm hack and scowse e
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®GOnTens

a8 tzied by applicant that witnesses fist

had aot committed any miscenduct,
arder without any application of mind
: e ey Lo

wved. When he had not participated init.e

g5t m;‘k’.’fd from reising suon ansibsiant isted conieniions

sitad arn bi& I present ¢ase INESITSh ag he spplicamt

il

hed teen afh "%*’3#; aahle opportunity of being heard; was warned for |

procesding e:x:-pane, and, thorefore soid  judgments we o taliy

<

s and inanplieabl

x:'

b given facts of present case. Scope of

e 1
1s

sudficial review i3 well sertled,

uv

Kak

thunat can not re-appresiate mateial

and evidence producsd in enquiry. Jn examination of records, with

roference o Inominy eg:"ert, we s sotisfied that there had been
?r*'xx"ae_m:r: svidence saainst the epplicant. Penalty of dismissal had

en moginel o remeved vide oodor éau:d 26.10.2307 azd &s was alfowed

fR.“ Sugstian) : Q\lukesh Kumar’ Gupta)
Afember (A} \ Member ()
?p .a{“u 2]
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