' . your divisions/units.

WESTERN RAILWAY
P.8.No.51/2011 o Headquarter Office,
; _ Churchgate, Mumbax—20 ;
No. E/Court/649/2/CAT(Judgement) VoldT ~+ Date: 9.5.2011

All DRMs / CWids & Units Incharge,

C/- Genl.Secy., WREU-GTR / WRMS-BCT.

Ci- GS-All india SC/ST Rly Employees. Assn,'W' Zone, Murnbai |
Cl/- GS-Aii India OBC Rly :'ﬁpl Assn, Mumbai.

- Sub: CAT/ADi‘s Judgement dt 8.3.2011 in OA Ne. 419/09 with MA
-No. 541/09 filed by Shri Dharmendra Kumar Solanki & 22 others
v/s Uol.

e enspe oo

A copy of CAT/Ahmedabad's order dr. 8.3.2011 in OA No. 41 9/2009
with MA No. 541/20009 filed by Shri Dharmendra Kumar Solanki & others V/s
Union of India is sent herewith for information. It is requested that effective e
use of the judgement may please be made while.contesting similar cases on

Encl: as above

(S. M. Meena )
For General Manager(E)

Fededddede Kk
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CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH, AHMEDABAD

OA No. 419/2009 with M.A.No. 54112@2

Date of Decision: g -03-2011.

Dharmendra Kumar Solanki & 22 Ors.: Applicant (s)

Mr. M.S. Rao : Advocate for the Applicant(s)
VERSUS

Union of India & Ors. ____: Respondents

Ms. Roopal R, Patel for R-1& 2 _: Advocate for the Respondent (5)

Mr. M.J. Patel for R-3

R'BLE MR. MUKESH KUMAR GUPTA, MEMBER (J)



CENTRAL ADMINISTRATIVE TRIll
AHMEDABAD BENCH, AHMEDABAD.

0.A.No. 4192009 with MA 541/09.

Ahmedabad Dated: thisthe 3 day ofMarch, '011.

CORAM
HON'BLE MR MUKESH KUMAR GUPTA. MEI i
HON'BLE DR. K.S. SUGATHAN, MEMBER ()

Dharmendra Kumar Solanki,

- Sandip Jayantilal Chauhan,
Dharmesh Jayantilal Parmar,
Rajeshbhai Mansukhbhai Chauhan,
Amitkumar Sumantbhai Nayak,
Siddesh Subhash Patil,

Vipul Jagdish Desai,
Sachin Suresh Kambile,
Surjet S. Singh, '

10.  Jayram Dada Kamble,

11. Harishchandra N. Parab,

12. Ratnakar Atmaram Bhagat,

13. Sanuprasad Z. Pasi,

14. Dhanesh Krishna Dhangde,

15.  Abhishek Gajanan More,

16. Swapnil Jayawant Samje,

o Jayesh Prakash Shinde,

Xkhilesh Baijnath Yadavy,

allesh Bhikaji lehalje, -

e e P

Sanjay H. Parmar,
 Ajay A Parmar,

All are working as TMO Khallasi

under SSE; TMC, Ahmedabad Vadodara E rieaa
~and Valsad e ~ Applicants

*\u;t,' s

(By'Advocate:' Mr. M.S. Rao)



VERSUS

Um’Qn of India, through General Manager,
Western Railway, Churchgate, Mumbai — 400 020.

P

2. The Deputy Chief Engineer (T.M:C),
Z.M. C Westemn Railway, Valsad —396 001.

3. The Divisional Railway Manager (Iistt )
Vadodara Division, Western Railway,
Pratapnagar, Vadodara -390 002.

4. ' The Divisional Railw;ay Manager (Estt.)
Ahmedabad Division, Western Railway,
Saraspur, Ahmedabad — 380 002. ... -Respondents

{(By Advocate: Ms. Roopal R. Patel for R- 1 & 2,
Mr. M.J. Patel for R-3.)

ORDER-

Hon'ble Mr. Mukesh Kumar Gupta, Member (J)

23 appllcants in this OA ﬁled under Section 19 of the Administrative

“A. quash and set aside the impugned semonty list of

sroup D staff of TMO, circulated by the RNo. i's Memorandum
ted 9.5.2008 (at Annexure — A/1 hereto) in so far as it seeks to
place the applicants herein below all those RRB recruitee Khallasis

betwca,n Serial No. 11 and Serial Number 161

B. 7 issue appropriate directions to the respondents herein to
issue a fresh draft seniority list of Group D staff of TMO of ‘Western
Railway in accordance with law by placing the applicants herein
appropriately in the said draft seniority list above all those RRB
Recruitee Khallasis and to issue findl senionty list after duly

- circulating the said fresh draft seniority list to all concernred and after
considering their representations/objections, if any, aga.mst the said

fresh draft seniority list;
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C. qyash and set aside the impugned memorandum dated
20.10.2009 at Annexure — A/2 hereto declaring the same to be
vxolatwe of the Articles 14 and 16 of the Constitution of India.”

2 ‘ Bare : facts which are required to be noticed are; z;pplicants were
initiallv engaged as Anprentices under Apmrentices Act 1961 - A 00
sucoéssl’ul completion. 01 course, under abovenoled Act, uicy wc.u: cupaped
as Substitutes Track Machine Organization Khallasxs (hercmaﬁer referred to
as Substitutes TMO Khallasxs) vxdc mcmorandum during June 2006 to
December 2006. On complctlon of 120 days of continuous service they
were granted temporary status ‘thcy‘! were screened for absorption by
 Sereening Committee on 17 & 22* August, 2007, Vide order dated 30°
August, 2007 thcy were found suitdble for regular absorption and

ultimately vide order dated 6.11.2007 they were regularised.

3. Their grievances is that seniority list of said cadre, Group D scale Rs.
'2550*3200 was issued on 9* May, 2008, wherein they figure at Sr. No. 161
onwards. They have been assigned scniority from 6.11.2007. They ought
‘to have been granted seniority from the date they were granted temporary

fatus i.e., in between June 2006 to December 2006. In January 2006,

¢rn Railway, Headquarter office, Mumbai 1ssued Public. Employment
otgf non No. 1/2005 for. direct recrnitment to Group D post, including

ke
f'ﬁo racancies in the post of Khallasi (Workshop) (151, for (Jencral 45 for
SC; 23 for ST, 81 for .BC) Pursuant thereto, written test was held in May
2006 and result was declared on,28.72006._ Thereafter 166 persons were
 appointed as Khallasi (workshop) during 16* April & 29* May, 2007. Said

Qfﬁcizils ought to have been shown below them (applicants) in said seniority
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list. Because of this illegality, they were not called for trade test held for 61
vacancies in Group C post. Only ‘applicant No. 21 had submitted
representation dated 28* May, 2008, against impugned seniority list dated
9® May, 2008. Said representation has not been attended to. Further
contention raised is that said draft seniority list dated 9.5.2008 had never
been circufatcd, and therefore they had nA) occasion to offer their objections.
Shri MS Rao, learned counsel appearing for applicants contended that vide
communication dated 20.7.2009 (Ann. A/12), 61 Khallasis, senior to them
in said seniority list were required to appear in trade test for filling up post
of Technician Gr. III, ovcrloéking their claim. As per settled practice the
respondents were required to adopt practice and procedure in vogue in
Railway. Ratio of total pumbcr of vacancies viz-a-viz total number of
candidates to be called for participating said selection ought to have been
1:3. Reference was made in this connection to Western Railway
Headquarter's Memorandum dated 14.2.2005, 16.6.2005, 22.11.2006 &
5.3.2008. Placed strong reliance on Railway Board circular dated 25.7.2006
which modified Master Circular dated 29.1.1991, particularly para 6, it was
contended that the date of appointment of a substitute to be tecorded in the

service book against the co_}lunm “Date of appointment” should be the daté.

i the sameé is followed by'“his/hcr regular absorption. [t was
ﬂy éontcnded that this date of appointment should be taken as the
or dctc‘nniﬁing scmorlty Making' reference to averment made in
Tejoinder, learned counsel stated that ap_plliﬁcant\no. 21-had no knowledgé
~about reprcanfation submitted .by them, serving: n Valéad &'Vadddara

division, and therefore a mistake crept in OA, for which unconditional



b“\\mstra )

apowogy uhas been tendered. In the above background leamed counsel
contended that applicants seniority has not been determined properly which
has resulted in grave injustice inasmuch as denial of appearing in trade tcsf
for next higher post of Technician Gr. 1L - (

63 Edy x()g {'eply it wad sta*ed that subsuiuics arc enhtled for &emomfy

trom the date of absorption in regular grade. They were posted on regular
basis as Khallasi (TNC) vide order dated 6.11.2007 and they have been

granted seniority from the date of their absorption vide impugned seniority

circular dated 9.5. 2008, As per rules, on availability of regular selected

oandldates services of substitutes are required to be terminated (para 2 of

Note below para :11 of MC No. 20/1991). Since applicants workmg as
substxtutes were grantcd temporary status, they were screened and absorbed.

- No u*regulanty has been committed by the rcspondents Impugned cxrcular

dated 9 5 2008 was circulatéd to all concerned and some of applicants madc
their rcprcscntauon If they have not received seniority. list dated 9.5. 2008

how and on what basis they represented, remains unexplained.  On

exammatlon it was found that no correction was required in position allottcd
1o apphcants and therefore no reply was given. As per Para 302 of IREM,

ategorles of post, parnally by promotion, criterion for determmanon of

seniSitly should be date of regular promotmn, after due process in case ot

f b and date of joining on workmg post after due process in case of
feruits. Post of Khallasi were filled up pamally by direct recruits
partially by substitutes’ Khallasi. Applicahts have been assigned

C A

seniority from the date of their regular posting i.e,, 6.11.2007, whereas

direct recruits have been allotted seniority from the date of joining their
# = . : b) ;
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place of posting. As per circular dated 20.7.2009, 61 persons were found
eligible forﬁ trade test (16 — existing + 45 anticipated vacancies) based on 1:1
basis. Trade test was conducted on 21.82009 & 22.8.2009. In the
meantime, Wcstcrﬁ Railway Employees Union submitted a representation
dated 31.7.2009 addressed to General Manager, Chief Engineer, Western
Railway as well as Assistant Labour Commissioner (Central) Ahmdabad
and other concerned authorities, which had been considered and replied

vide communication dated 14.9.2009. Union has also issued a notice for

strike on the above aspect. Said claim had been espoused on behalf of
applicants herein. Our attention was drawn to said claim. Persons were

called for trade test as per seniority list dated 9.5.2008 and no injustice have
~ been done to applicants. They can be considered for promotion/trade test as

and when further vacancies arise. There i§ no violation of any Rule.
Conferment of temporary status does not entitle substitutes to automatic

absorption/appointment to” Railway service unless they are selected in

approved manner. Ms. Roopal R. Patel, learned counsel appeafing for
pondcnt no. 1 & 2 contended that Railway Board letter dated 25 '7 2006

issue i.c., determining seniority. Trade test was conductcd justly

o per instructions laid Gown by Raxlway Board and therefore there IS
urther scope left for Judxcxal.xnterventlor_x. Shri M.J. Patel, learned

counsel appearing for rcspéndent no. 3 contended that no relief is sought

against said respondent and therefore they have not preferred any reply.

However, contention raised by other respondents were adopted by him.

5 We have heard learned counsel for the parties at length, perused



pleadings and other material placed on record. At the ouiset we may note
ihat whiile issulng otice i OA this Tribunal vide Sl datod 181005

ad-mtcnm measurc the rcspondcnts were dirocted to permit these
: apphcants to partnclpate in trade test on provxsaoaal basis, and later, they
hove ’feq\uwd 1o, produe Hheir! requlf Sheet Said eYereiioe o p,em,

wmp;fcd with anu on potusat of vesult shect it o mhw:l %hqup{&n,nh

No. 1,4, 6710 t0 15, 17 & 21 passed trade test held on 17/18.2.2010. Rest

of applicants were declared unsuccessful. Thius it ‘would be seen that onl\,
12 applicants passed out of 23, who preferred present OA.

We have bestowed our careful and thoughtful consideration. to all
aspects of case. The first and foremost question which arises for
~ consideration. is what is the basis for determining scmonty As far as
que‘stlon of their appearing in trade test for next higher post of Technician

Gr. 11 is concerned, said question will arise only if they are allowed better

~ geniority then the placement indicated in 1mpugned seniority list dated
0.5.2008. Furthermore, they can be called for trade test only when they fall

within zone of consideration. Thus seniority is basic element which would

S
. ¥
| .
i
|

1 Despite repeated query raised to applicants to establish their claim

scmonty as prayed by them that seniority is determined from the date

~—"of their temporary status as well as the date indicated vide Railway Board

o c1rcular dated 257 2006 no other material, rule of regulations has been

brought to our notice. We, at this stage, also note that said‘cireuiar dated
©25.7.2006 deals with Sub_]ect ‘Substitutes’ » and amended Master Circular
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dated 29.1.1991. Sub para 4.1, 42, 43, 44 & para 6 of Master Circular
dated 29.1.1991 alone were amended and substituted. Reliance was placed

on para 6. For sake of convenience and apprematmn of issue raised herem

complctc tem ot sa1d para 6 rcads as under:-

“Para 6 — The date of appomtment of a substitute to be
recorded in the service book against the column “Date of
appointment” should be the date on which he/she. attains temporary

status after a contimious service of four months, if the same is
followed by his/her regular absorption. Otherwise, it skould be the
date on which he/she is regularly appointed/absorbed. This applies
to substitute teachers also who attain the temporary.status after a
continuous service of three months only.”

On the other hand, the respondents have placed strong reliance on
Para 302 of IRM, Vol.I, which reads thus:-

“302. Senmiority in initial recruitment grads -  Unless
specifically stated otherwise, the seniority among the incumbents of &
post in a grade is governed by the date of appointment to the grade.
The grant of pay higher than the initial pay should not, as a rule,
confer on a railway servant semonty above those who are already
appointed against regularposts In categories of posts partially filled
by direct recruitment and partially by promotion, the criterion for
determination of seniority should be the date of regular promotion of
seniority should be the date of regular prornotlon after due prowss in

the case of promotee and the date of joining the workmg

d“““‘”’a Mue process in the case of direct recruit, subject to mmﬁemm
RX-se-seniority of promotees and direct recruits among embelves.

the date of entry into & grade of promoted railway serv ‘ an_d

Psefseniority of each group. .
NOTE — In case the training period of a direct recruit is
curtailed in the exigencies of service, the date of joining the working

post in case of such a direct recruit shall be the date he would have

normally come to a working post after completion of the prescribed
period of training.”

(emphasis supplied)

10



o Said para 302, appears undér Chapter Ul dealing with “Rules
regulating seniority of non-gazetted Railway seﬁ'ants”. Thus basic question
which arise for consideration is whether Railway Bo,ard Circular dated
25.7.2006 has.application, relevance while determining seniority or issue is
governed hv nrinciples cm‘rained \’ifie para 302 of TREM At *he‘cn:n% of l
FEPeULIVIL WE uay 10ke Tl 1L 15 4ol 1D dispute thal Peit ol khallasi #
required to be filled by’ two modes namely; (i) direct recmltmcnt & (u)
partially by substitute Khallam It is further not in dispute that officials who
. appear- upto St.No. 161 1n nnpugned seniority list dated 9.5.2008 were
appointed based on direct recruitment, while officials from SrNo 162
onwards belong to category of substitute khallasi regularised vide order
dated 6.11.2007. On examination of facts with reference tc para 302 of
IREM as well as law laid down by Hon'ble Supreme Court in Direct
Recruits case (1990) 2 SCC 751 has clarified | m State of West Bengal &
18, Vs Aghore Nath Dey & Ors . (1993) ) SCC 371, a person who 18
“1nitially appointed on adhoc tcmpOfary and later regulansed becomes
entitled to seniority from the date of adhoc appointment unless he is

appointed in “accordance to rules”. When examined present case on
Smmlst,-a& ;

‘tOlfo 0)

plEntL who were screened ~only in'2007 and. found suitable for
' 'unzatlon v1dc order dated 307 2007 ~and ulnmawly granted regular

tone of abovenoted judgment, we have no hesxtauon to conclude that

e mg v1de order - dated 6. 11 2007 would not havc been entitled to. seniority

P

——

prlor to sald date At this stage we may also observe that all the officials

‘who appeared in scmomy)hst upto Sr.No. 161, entered semc_:e in said grade
~in April or May 2007, the date on which 'applicanis were not even found-

eligible for regularization. They were merely “Substitute”. Circular dated
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23.7.2006 does not deal with the subject of ,determination of sesioerity. It
onl}.l deals with their ,eugagemellt as “Substitutes” and also lays down
beneﬁ;é which accrue to them. No part of said cipculaf deals with:seniority.

Therefore. said circular is inapplicable in so far as for determination of

seniority of substitutes on regularization 1s concerned.

8. We muy 2iSo. note that applicants preferred M.A." No. 541/2009
seeking condonation of delay stating that delay was neither inténtibnal fier
délit‘;erate but for the reason that said seniority list had not been circulated.”

Pra};er made therein had béen contested by filing reply, it was pointed out
that:some of them have made tepresentation. On examinatlon of matter as.

we have already dealt with the matter on mcnt, delay is condoned. MA is
allowed

|
In view of discus‘s'iovn nlzide hereinabove and finding no illé'gallity in
ned circular datlad 9.5:2009. OA is dismisséd. Therefore, question of

ering other part of relief namely; trade test and consequential

ion did -not arise particularly when such relief dependcd upon

- l, : : A s C)_;-
s oy

“K.S. Sughthan) 2 (Mﬁkesh Kuptar Gupta)
Member (A) v ; Member (A) '
;Tgpared bylltw?)}z» :
; eI
vtc. : : 4 Compatcd by

afw. g
TRUE LO%
x, :
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Clolelen o B ‘lccr(J) :
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Coertral Adn‘.‘.l;;squtive Tribundt ‘
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